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Abstract

The European Union (EU) is a democratic organization but faces severe cases of
democratic backsliding. The literature deems the EU a hospitable environment for
and reluctant to reign in backsliding. This study focuses on the tactics that backslid-
ing governments employ to preserve this hospitable environment and the conditions
under which they succeed. I argue that backsliding governments seek to repurpose
the practice of accommodation that permeates EU decision-making for the protec-
tion of their backsliding projects. Doing so promises backsliders an escape from
their precarious bargaining position in a democratic organization but comes with
constraints. Backsliders must limit opposition carefully to a subset of EU compe-
tences, backsliding-inhibiting competences, that threaten their backsliding projects
the most. Moreover, they can only rely on accommodation in the Council if the
democratic member states perceive opposition as justified and remain insulated from
political accountability by Europe’s parliaments. I present evidence based on quan-
titative and qualitative analyses of bargaining positions, processes, and outcomes in
EU decision-making. The results have implications for understanding the EU’s auto-
cratic predicament, the opportunities of backsliding governments, and the role of
autocracies in regional and international organizations.
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1 Introduction

The European Union (EU) is a democratic regional organization yet faces severe
cases of democratic backsliding among its member states. Recent research high-
lights that EU membership helps fund democratic backsliding (Kelemen, 2020).
Moreover, the member states remain deeply reluctant to interfere in core domes-
tic affairs of a fellow government (Closa, 2019, 2021; Emmons & Pavone, 2021;
Kelemen, 2022; Kelemen & Pavone, 2023; Oliver & Stefanelli, 2016). I focus on
the tactics of backsliding governments. How do backsliders ensure that the EU
remains a hospitable environment for them? What tactics do they employ? And
what might be the conditions under which backsliding governments’ tactics suc-
ceed or fail in important negotiations?

I argue that backsliding governments repurpose the practice of accommoda-
tion, also known as the consensus norm, that permeates decision-making in the
Council of the EU for the protection of their backsliding projects (Heisenberg,
2005; Lewis, 1998, 2005; Novak, 2013; Smeets, 2015; Thomson, 2011). The
consensus norm promises backsliders an escape from their precarious bargaining
position in a democratic organization, but it comes with constraints. First, back-
sliders, as other governments, must limit their opposition to select cases to retain
political capital in the Council. Unlike other governments, they can be expected
to focus opposition on a distinct sub-set of EU competences, backsliding-inhibit-
ing competences, which threaten their backsliding projects. Whereas they oppose
decisions such as the creation of an EU prosecutor to investigate the misuse of
EU funds by governments, they support much market and regulatory legislation.
Second, during bargaining processes, backsliders can only count on accommoda-
tion if the conditions sustaining the practice of accommodation are met. Dem-
ocratic member states have to perceive backsliders’ opposition as justified and
remain insulated from political accountability for accommodating backsliders.
Herein — especially in European and national parliamentary accountability of the
democratic member states — lies the main risk of bargaining failure for backslid-
ing governments.

I present evidence based on a mixed-methods design. First, I analyze gov-
ernment positions in hundreds of decision-making processes, drawing on the
Decision-Making in the European (DEU) dataset (Arregui & Perarnaud, 2022;
Thomson et al., 2006, 2012). Second, I examine variation in bargaining processes
and outcomes in case studies of the decisions that backsliding governments have
opposed the most over the last decade. The two analyses reveal a pattern of selec-
tive opposition and variable bargaining success in line with the argument.

The analysis has implications for understanding the EU’s autocratic predica-
ment, the opportunities of backsliding governments, and the role of autocracies in
regional and international organizations generally. First, whereas much literature
focuses on formal tools to constrain backsliding (e.g., Blauberger & van Hiillen,
2021; Closa, 2021; Oliver & Stefanelli, 2016; Sedelmeier, 2017), I stress infor-
mal practices that have only recently attracted attention (e.g., Emmons & Pavone,
2021; Holesch & Kyriazi, 2022; Kelemen, 2020). My institutional argument
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complements recent work on backsliding governments’ selective use of EU norms
at the level of discourse (Emmons & Pavone, 2021). A key lesson is that the EU’s
ability to reign in backsliding hinges on the willingness of the democratic govern-
ments to adapt their practices to the realities of a mixed-member organization. |
find little evidence to suggest that governments are willing to adapt their practices
accordingly but signs that parliamentary accountability has the potential to exert
effective pressure in this direction.

Second, despite much attention to backsliders’ vetoes in salient cases, a lesson for
them is that they obtain favorable results by abiding by procedural norms, such as
the consensus norm, and employing them to evade substantive norms and decisions
that threaten their backsliding projects. If they fail to do so, and there are signs that
especially the Hungarian government might do so increasingly for domestic political
reasons, they are likely to fare poorly in negotiations.

Third, beyond Europe, the literature increasingly examines the role of backsliders
and autocracies in international organizations in terms of norm contestation (Debre,
2021; Flonk, 2021; Hafner-Burton et al., 2022; Hulvey, 2022; Meyerrose & Noorud-
din, 2022). My findings underline the emerging view that these governments contest
norms selectively and specifically to suit their regime goals. Furthermore, a lesson
here that we also observe elsewhere is that backsliding governments and autocracies
master formal and informal procedural norms, only to turn them against an organi-
zation’s substantive norms (e.g., Baturo, 2022; Lipps & Jacobs, 2022; Meyerrose
& Nooruddin, 2022). The result is an intriguing mix of superficial or procedural
socialization and norm contestation.

2 The EU as a hospitable environment for backsliding governments

Even though the EU is democratic in international comparison, the literature sug-
gests that it is a hospitable environment for backsliding governments. There are two
sides to this argument. On one hand, Kelemen (2020, pp. 490-494) highlights that
backsliding governments benefit significantly from EU membership. EU funding has
become a key source of GDP in Hungary and Poland. Moreover, the EU helps attract
international investors and, by allowing skeptical citizens to work elsewhere, weak-
ens domestic opposition and generates remittances. Finally, EU funding appears to
benefit government supporters disproportionately, suggesting that the EU effectively
funds domestic co-optation strategies. This analysis suggests that vocal criticism of
the EU by backsliders serves domestic audiences (Schlipphak et al., 2023; Schlip-
phak & Treib, 2017) and does not indicate genuine skepticism of membership.

The other side of the argument that the EU proves hospitable for autocracy refers
to the reluctance of the EU institutions and democratic member states to reign in
backsliding. The EU has numerous levers: social pressure and dialogue (Emmons
& Pavone, 2021; Oliver & Stefanelli, 2016; Sedelmeier, 2017), infringement pro-
cedures and judgements by the Court of Justice (Blauberger & Kelemen, 2017), the
suspension of the voting rights under Article 7 of the treaties (Closa, 2021), and
freezing funding under the EU’s rule of law conditionality and other procedures
(Blauberger & van Hiillen, 2021). Yet, the EU has proven reluctant to use the more
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forceful of these tools and instead emphasized dialogue (Emmons & Pavone, 2021;
Oliver & Stefanelli, 2016). This is despite most tools only requiring qualified major-
ities or, in the case of court proceedings, no voting. The literature agrees that the
EU’s hesitation results significantly from a deeper reluctance of the member states
to outvote and penalize another government or even to criticize domestic policies in
core state domains (Closa, 2019, 2021; Emmons & Pavone, 2021; Kelemen, 2022;
Kelemen & Pavone, 2023; Oliver & Stefanelli, 2016). Hence, the EU seems to be
in a predicament with backsliding governments reaping gains and the democratic
member states unwilling to reign them in (Kelemen, 2020).

The governments in the Council of the EU are not the only relevant actors. The
European Commission commands important tools, including the ability to stop fund-
ing from the EU budget through administrative procedures (Closa, 2019; Scheppele
& Morijn, 2023). The Court of Justice can issue judgements and financial penal-
ties against backsliding governments (Blauberger & Kelemen, 2017). However, the
reluctance of national governments to act against backsliding appears to have had a
detrimental effect beyond the European Council and the Council. The Commission
has used its tools and supplied the Court with legal cases only reluctantly, not least
due to deference to, and anticipation of resistance by, national governments (Closa,
2019; Kelemen & Pavone, 2023). The intergovernmental politics on which I focus
thus constitute a critical obstacle for EU action against democratic backsliding.

In contrast, the European Parliament has demanded EU action against democratic
backsliding more consistently than the Commission and Council, especially after the
center-right group severed ties with the Hungarian governing party after the 2019
elections. Moreover, some national parliaments have taken up the issue intermit-
tently, albeit with governing parties often rejecting strong resolutions against back-
sliding (Chiru & Wunsch, 2023; Granat, 2023; Meijers & van der Veer, 2019). Yet,
whether parliamentary accountability influences intergovernmental negotiations
around democratic backsliding has remained unclear.

While existing work highlights the benefits of membership for backsliding gov-
ernments and the hesitation of the EU, less attention has been paid to the tactics
of the backsliding governments themselves. Specifically, given the benefits at stake,
backsliders cannot take the EU’s hesitation for granted. They are likely to employ
tactics designed to preserve the EU’s reluctance to use its tools. Understanding the
tactics of backsliders is closely related to appreciating their limits, and thus ways
out of the EU’s autocratic predicament. Clearly, such limits must exist. In December
2022, in a (partial) reversal of previous behavior, the Council for the first time voted
to suspend funding Hungary was to receive from the EU budget, and the Commis-
sion refused to pay additional cohesion and Covid recovery funds. Did Hungarian
tactics reach a limit? To answer a question such as this, we need to understand what
backsliders’ tactics, and the conditions for their success and failure, are.

Some recent work illustrates key features of the tactics of backsliding govern-
ments. For example, Kelemen (2020, pp. 487-489) and Holesch and Kyriazi (2022)
show that backsliding governments garner support by voting with conservative par-
ties in the European Parliament and form coalitions with each other to build voting
power in the Council. At the level of discourse, Emmons and Pavone (2021) show
that backsliders selectively reference the EU’s own norms, claiming that measures
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against backsliding would put the EU’s own values at risk, jeopardize intergovern-
mental cooperation, and violate the EU’s own laws. They do so while obfuscating
or downplaying domestic institutional changes, thus making it easier for other gov-
ernments, who value the Council’s informal norms and are cautious with respect
to EU interference in domestic affairs, to opt for inaction. This tactical selectivity,
combined with democratic governments’ reluctance to rethink their practices, might
also help understand the EU’s interaction with backsliding governments in intergov-
ernmental decision-making.

3 Backsliding governments and the Council’s practice
of accommodation

I argue that the core tactic of backsliding governments lies in re-purposing the “con-
sensus norm” or practice of accommodation that characterizes decision-making in
the European Council and Council of the EU for the protection of their backsliding
projects (Lewis, 1998).! Backsliding governments play by this norm just as other
member states, but employ it specifically to avert threats to their backsliding pro-
jects. Yet, advantageous as this tactic is, it requires that backsliding governments
comply with the nuanced conditions sustaining the Council’s practices. This is a
limit that backsliders control only partly and that can lead to them losing in key
decisions.

There is agreement that consensual practices characterize Council decision-mak-
ing (Heisenberg, 2005; Lewis, 1998, 2005; Novak, 2013; Smeets, 2015; Thomson,
2011). The Council rarely votes against a government. Only 2.5% of the 29,000
votes cast in the Council over the last decade were ‘No’ votes (Pircher & Farjam,
2021). The overwhelming majority of instances of opposition were isolated (two or
fewer opponents) (Novak et al., 2021, p. 487). For backsliding governments, this
constitutes an opportunity. They might be able to wield a de facto veto to safeguard
their backsliding projects.

Yet, the literature also points to significant limits of this de facto veto. The prac-
tice of accommodation in the Council requires that backsliders give and take. Under
a norm of diffuse reciprocity, everyone is expected to make concessions (Lewis,
2005). Indeed, the average member state position, not the status quo country, best
predicts bargaining outcomes (Thomson, 2011). Moreover, while outvoting others
is to be avoided, so is saying “No” frequently (Smeets, 2015). Governments must
conserve political capital, use objections sparsely, offer a path forward, and give jus-
tifications perceived as valid (Smeets, 2015; Tallberg, 2008, p. 695). In fact, govern-
ments often remain silent in a decision (Novak, 2013) or agree to being outvoted to

My analysis focuses primarily on the Council, which is the formal arena for the decisions and the
forum for most negotiations that feature in the empirical sections. I do not make a strong distinction
between the Council and the European Council, however, as both interact closely in the context of demo-
cratic backsliding, with the European Council frequently involved in the most sensitive issues of Council
decision-making.
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signal having put up a fight to domestic audiences (Hagemann et al., 2019), rather
than expend political capital on blocking progress (Smeets, 2015). The consensus
norm, in other words, entails demanding conditions and refers to concessions of the
minority as much as willingness to avoid a vote by the majority.

It is important to clarify that the Council’s practice of accommodation does not
imply the absence of “hard bargaining” tactics by backsliding and other govern-
ments. Indeed, examples of tactics such as issue-linkage and veto threats are easy to
find (Aksoy, 2012; Kirpsza, 2023). Early work tended to juxtapose these tactics and
the consensus norm (Lewis, 1998), but according to recent literature, the normative
constraint is not about the choice of tactics as such but, as in the case of the de facto
veto, about how they are employed (Novak et al., 2021; Smeets, 2015; Tallberg,
2008). The countries that, in select cases, seek to benefit from a de facto veto under
the practice of accommodation also use other bargaining tactics, but lose political
capital if doing so is deemed unjustified or excessive. They are expected to make
concessions beyond what their bargaining power might warrant. If the conditions for
the operation of the consensus norm are met, countries might expect to benefit from
their de facto veto in parallel to other bargaining tactics, even if these prove fragile.

For backsliding governments, the opportunities (the de facto veto) and demand-
ing conditions mean that they must strike a delicate balance. Mimicking the behav-
ior expected of all governments, they must be selective in their opposition, cultivate
political capital and maintain a veneer of constructive conduct to benefit from the
consensus norm in the decisions that matter to them the most. In practice, this means
first and foremost that they can oppose decisions only selectively and must also fre-
quently be seen to support the compromises that form around the average member
state position. Second, this implies that backsliding governments might lose the pro-
tection of the consensus norm if they fail, due to tactical mistakes or factors beyond
their control, to observe the conditions underlying the practice of accommodation.
The first point refers to the position-taking and opposition behavior of backsliders,
the second to bargaining processes and outcomes. I discuss both in turn.

4 Positions of backsliding governments

A crucial condition for backsliders to benefit from the Council’s practice of accom-
modation is that they can only oppose select EU decisions. This is true for all mem-
ber governments, as evident in the rare “No” votes noted earlier. What distinguishes
backsliding governments and reveals that they seek to use the consensus norm to
protect their backsliding projects is, I suggest, that they adopt opposing positions on
a distinct set of EU decisions, while supporting most other decisions. I refer to this
set as the EU’s backsliding-inhibiting competences.

Backsliding-inhibiting competences are areas in which EU decisions could con-
strain backsliding projects. For many areas of EU activity, this is not likely. Indeed,
as noted earlier, the EU’s market, regulatory, and subsidy regimes benefit backslid-
ing governments at least as much as other member states (Kelemen, 2020). In these
areas, backsliders have an opportunity to display supportive and constructive behav-
ior and gain the political capital needed to sustain opposition in other domains.
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To identify more problematic areas, I assume that backsliding, as autocratiza-
tion generally, relies on repression, co-optation, and legitimation strategies (Ger-
schewski, 2013). The EU could constrain these strategies in various ways. Generally,
it is highly active in “core state powers” such as justice and home affairs (Genschel
& Jachtenfuchs, 2014; Herschinger et al., 2011; Lavenex & Wagner, 2007). It seeks
to monitor spending in the member states, especially in light of concerns about cor-
ruption (e.g., Vachudova, 2009). Controversial border and migration policies also
fall within the EU’s remit (Lavenex, 2006; Schimmelfennig, 2021). In these domains
tensions between EU decisions and backsliding projects are likely.

The inclusion of not only repression and co-optation but also legitimation strate-
gies, and EU policies that might counter them, warrants further justification. Even
in consolidated autocracies, legitimation, if successfully pursued, complements
repression and cooptation by eliciting voluntary public acquiescence. It is as crucial
for the stability of autocracies as the other two dimensions (Gerschewski, 2013).
For governments between autocracy and democracy, including backsliders, whose
power remains vulnerable and for whom electoral loss and anti-government mobi-
lization remain real (if increasingly unlikely) risks, legitimacy is even more impor-
tant. Indeed, this is particularly so since their authority over key means of repres-
sion remains incomplete (Bermeo, 2016; Levitsky & Way, 2002). In the EU context,
several studies stress the opportunistic and instrumental use of illiberal policies and
discourses by backsliding governments for the purpose of obtaining public support
for their rule (Scheppele, 2019; Vachudova, 2020). While there is some disagree-
ment on the extent to which legitimating policies facilitate autocratization or vice
versa, there is little dispute that the EU’s backsliding governments rely strongly on
their purported “social purpose” for domestic mobilization (Bohle et al., 2023, p. 8;
Scheppele, 2019; Vachudova, 2020).

Table 1 lists EU competences that could be considered backsliding-inhibiting.
Consider first the backsliding strategy of repression. Repression relies on the gov-
ernment’s discretionary control of the bureaucracy, police, and judicial system to
undermine political opponents (Bermeo, 2016; Gerschewski, 2013). EU compe-
tences over these institutional arenas or related citizen rights are thus sensitive from
the perspective of backsliding governments, as evident in controversial attempts of
the EU to prevent the restructuring of the Hungarian and Polish judiciary (e.g., Kel-
emen & Blauberger, 2017).

As co-optation entails financing loyalists (Kelemen, 2020), the EU could inter-
fere by enforcing strict rules regarding the distribution of funds. The EU could tie
funding to the rule of law, monitor spending, and challenge questionable public pro-
curement (Blauberger & Kelemen, 2017; Blauberger & van Hiillen, 2021; Priebus,
2022a). The EU has also created, and Hungary and Poland have refused to join, a
European Public Prosecutor’s Office, which strengthens the EU’s ability to inves-
tigate crimes against the budget and could compromise the Hungarian and Polish
governments’ co-optation strategies (Kelemen, 2020, p. 490).

The EU could also constrain backsliders’ legitimation strategies. These strategies,
which have a strongly conservative, nationalist, and populist orientation (Bogaards,
2018; Bohle et al., 2023; Buzogany, 2017; Scheppele, 2019; Vachudova, 2020),
have included policies such as restricting material related to gender and sexual
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orientations in schools,” prohibiting recognition and change of gender identity, and
restricting adoption.’> The Hungarian and Polish governments have also adopted
restrictive policies on refugees.* EU policies that foster (the redistribution of) immi-
gration, loosen border controls, protect minority rights, strengthen equality more
broadly, or prevent the politicization of education are thus problematic for backslid-
ing governments.

Note that any specification of backsliding-inhibiting competences is imperfect as
the EU interprets its authority creatively. For example, the EU has referenced anti-
discrimination in the workplace and various other competences (e.g., audiovisual
services, e-commerce, the freedom to provide services, competition policy) to target
backsliding. However, these less conspicuous areas are unlikely to trigger opposi-
tion systematically. The implications for ongoing backsliding are too uncertain at the
time of the decision. Backsliding governments are unlikely to invest political capital
into opposition, which they could instead expend on more critical decisions.

For backsliding governments, opposition to decisions in these areas is necessary
to protect their domestic goals. Yet, the other part of the argument — backsliders’
support for decisions in other areas — is equally important. It helps backsliding gov-
ernments to build the political capital needed to benefit from the Council’s practice
of accommodation in select cases. Their selective profile of opposition also distin-
guishes backsliding from Eurosceptic governments. The latter might oppose deci-
sions in backsliding-inhibiting competences, which often relate to core state powers,
but should not oppose primarily or only these decisions due to a nuanced tactic to
balance political capital and the protection of domestic backsliding.

5 Backsliding governments and intergovernmental bargaining

My second expectation focuses not on the input side (the positions and opposition
behavior of backsliding governments), but on the process and outcomes of intergov-
ernmental bargaining. Being selective in their opposition is only one condition that
backsliders must observe to rely successfully on the Council’s practice of accom-
modation. I highlight further conditions that backsliding governments must observe.
If these conditions are not met, backsliders are left with conventional tactics such as
vetoes, their autocratic coalition, or issue-linkage. These tactics leave them vulner-
able in an organization that is overwhelmingly democratic and experienced in cir-
cumventing bargaining blockades.

A first condition is that backsliding governments must uphold the appearance
of constructive and legitimate conduct even if they invoke their de facto veto.

2 https://www.economist.com/europe/202 1/07/24/minority-rights-and-minorities-wronged (accessed 30
October 2021); https://www.theparliamentmagazine.eu/news/article/eu-member-states-express-grave-
concern-over-hungarys-lgbtig-discrimination (accessed 30 October 2021).

3 https://www.amnesty.org/en/location/europe-and-central-asia/hungary/report-hungary/ (accessed 30
October 2021).

4 https://www.euronews.com/2020/09/24/hungary-poland-and-czech-republic-oppose-eu-s-new-migra
tion-pact (accessed 30 October 2021).
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Table 1 Backsliding-inhibiting competences

Strategies of backsliding governments Backsliding-inhibiting competences of the EU

Repression Organization of the bureaucracy, police, and judicial system
Protection of basic and political rights

Co-optation Rules and conditions for the distribution of EU funds
Monitoring and enforcement of spending policies

Legitimation Immigration, borders, minority rights
Education and equality policies

Recall that this veto is not a formal tool but embedded in the give-and-take prac-
tices of the Council (Lewis, 1998; Smeets, 2015). Governments must explain
why their opposition is justified under, rather than a violation of, the practice of
accommodation. Tallberg (2008), for example, highlights that high level govern-
ment officials, including heads of state and government, put strong emphasis on
the need to justify opposition in ways perceived as valid. Similar findings have
been reported based on interviews at lower levels of the European Council and
Council hierarchy including the level of permanent representatives and working
groups (Heisenberg, 2005; Lewis, 1998; Novak et al., 2021; Smeets, 2015).

Two indicators of this idea lend themselves for cross-case comparisons. The
first indicator is whether a government’s objections are shared by other govern-
ments. The demand to avoid a vote is seen as more legitimate and less costly in
political capital if shared by several governments (Smeets, 2015). Second, the de
facto veto is likely to be questioned if it prevents an urgent decision. This could
be the case due to formal deadlines that can only be missed at significant costs,
as in the budget process (Heisenberg, 2005, pp. 168-169). Pressure to resolve a
crisis, which could otherwise impose costs on many member states also creates
urgency. Both factors reinforce each other. Under time pressure, opposition from
other governments will be rare due to being difficult to reconcile with the practice
of accommodation, thus leaving backsliding governments isolated.

In addition to the need to appear constructive and legitimate, a second con-
dition is that the Council remains insulated from political pressure. As Lewis
(2005, p. 947) observes, a crucial feature of Council decision-making “is a high
degree of insulation from the normal currents of domestic constituent pressure”
and the commensurate “capacity to reshape domestic constraints” by obfuscating
the concessions and compromises that the practice of accommodation requires.
Obviously, insulation is never perfect, but the key point is the insulation of nego-
tiators from political accountability for making concessions to backsliding gov-
ernments. Kelemen (2020) considers the lack of accountability for the Council’s
accommodation of backsliding a key ingredient of the EU’s predicament. Unsur-
prisingly, the practice of accommodation can falter if the risk of accountability
rises with, for example, pressure from the European Parliament (Hige, 2011) or
enhanced transparency (e.g., Cross, 2013a; Stasavage, 2004). However, the most
important indicator that negotiators have to fear political accountability is if
national parliaments, to whom they are directly bound via chains of delegation
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and accountability (Bergman, 2000; Winzen, 2022), oppose concessions to back-
sliding governments.

These conditions suggest when backsliding governments can hope to benefit from
the Council’s practice of accommodation, but also help clarify the limits of their
tactics. If backsliding governments find themselves isolated in urgent decisions in
which other member states face national parliamentary pressure, they cannot rely
on accommodation in the Council. In these cases, as noted earlier, they might still
employ conventional tactics, even at the risk of losing political capital, but these tac-
tics leave them in a weak position. For one, the Lisbon Treaty abolished almost all
unanimity voting. Moreover, the main backsliding governments of Poland and Hun-
gary cannot form a blocking coalition even with their closest allies from the Viseg-
rad group (Czech Republic, Hungary, Poland, and Slovakia). Issue-linkage requires
a contemporaneous negotiation with a veto opportunity, and it can be broken if the
other member states can exclude backsliders from a decision through legislative
differentiation (Duttle et al., 2017; Kroll & Leuffen, 2015). Issue-linkage can also
be used by democratic member states to put pressure on backsliders. Given these
constraints, I expect that backsliding governments are likely to lose in decisions in
backsliding-inhibiting competences if the conditions for the operation of the consen-
sus norm are not met.

6 First analysis: Backsliding governments’ positions

This study presents two analyses: one of backsliders’ positions and another of
bargaining processes and outcomes. I begin with the data and results of the first
analysis.

I rely on a narrow and a broad measure of backsliding. There is a controversial
debate about which countries qualify as instances backsliding. Employing a broad
and a narrow measure allows, instead of taking sides in this debate, to inspect results
at the strict and lenient end of the range of plausible standards. The narrow meas-
ure treats Hungary (since 2010) and Poland (since 2015) as cases. Even sceptics
of backsliding regard these as clear cases (Cianetti & Hanley, 2021). These cases
have also dominated the debate (e.g., Blauberger & van Hiillen, 2021; Emmons &
Pavone, 2021; Kelemen, 2020; Scheppele, 2022). The broad approach applies the
standard of the Varieties of Democracy (V-Dem) project (Liihrmann & Lindberg,
2019): a decline of 0.1 on the 0—1 polyarchy index in a connected period. Three EU
members meet this standard: Hungary (since 2010), Poland (since 2016), and Slo-
venia (since 2012). As this broad measure should be designed to be inclusive, I add
three countries that come close: Croatia (2013-2019, 0.099 decline), Czech Repub-
lic (since 2009, 0.091), and Greece (since 2013, 0.086). These countries face issues
that could qualify as backsliding (e.g., Bugaric, 2015; Haggard & Kaufman, 2021;
Soteropulos, 2018; Vachudova, 2020), but could also be conceptualized differently
(Cianetti & Hanley, 2021). In the Czech Republic and Slovenia, backsliding ended
with opposition victories in the 2021 and 2022 elections. Countries are coded as
backsliding only from the onset and for the period in which backsliding is observed.

@ Springer



How backsliding governments keep the European Union hospitable...

Ideally, we could measure precisely when backsliders invoked their de facto veto.
Yet, due to the informality of doing so, this is not feasible. Instead, I rely on data
on whether backsliders adopted Eurosceptic or pro-EU positions on a decision in
the Council. A Eurosceptic position demands weaker, vaguer, or more (nationally)
discretionary rules, leaves more authority to national governments or to the Coun-
cil (rather than the Commission), limits the EU’s budget and spending, reduces the
authority of EU institutions, and reduces the scope and actors bound by EU rules
— in short, a position that reflects the kind of opposition behavior, backsliding gov-
ernments would be expected to display in backsliding-inhibiting competences. Note
that such a measure of positions does not tell us whether a government subsequently
makes voluntary concessions to join a compromise or insists on its opposition, but
it provides an indication of the issues a government tends to oppose, and thus of the
extent and patterns of selective opposition.

I measure Eurosceptic and pro-EU government positions using the Decision-
making in the European Union (DEU) dataset (Arregui & Perarnaud, 2022; Thom-
son et al., 2006, 2012).5 Based on 494 interviews with EU policymakers, the DEU
dataset records initial government positions on 363 controversial issues arising in
141 legislative proposals introduced between 1996 and 2018. For each issue, each
government’s stance is recorded on a 0-100 scale, with the most extreme positions
providing the ends of the scale. I manually identified the most Eurosceptic of the
observed positions for each issue in the DEU data.’® In principle, governments’ pro-
EU or Eurosceptic positions can then be measured as the distance from the Euro-
sceptic position (higher values thus mean pro-EU). My coding correlates highly
(r=0.73) with Wratil’s (2018) who had coded a similar variable for a subset of the
DEU data. For all discrepancies, I double-checked the validity of my coding.

In practice, government positions in the DEU data—and thus also Eurosceptic
and pro-EU positions—follow a strongly bimodal distribution. Two-thirds of the
observations are on either extreme (pro-EU or Eurosceptic). 80% are either on the
0-30 end or the 70-100 end of the 0-100 range. Given this distribution, I employ a
binary measure that splits the data at 50 and indicates whether governments adopt a
pro-EU (1) or Eurosceptic (0) position.”

I argued that backsliding governments oppose decisions in backsliding-inhibiting
competences. To identify these competences, I classified DEU issues following the
structure of Table 1. Related to repression strategies, the DEU data contains deci-
sions related to citizens’ rights, to the organization of the public administration, and
to courts and the justice system. In relation to co-optation, the data encompasses
decisions on the spending of EU funds, especially the distribution of funds, trans-
parency and monitoring of spending, and sanctions related to spending. Finally, as

5 The DEU dataset is publicly available: https://doi.org/10.34810/data53 (accessed 11 April 2022).

% 10% of the cases do not have any pro/anti-EU dimension. These cases are not relevant for my analysis.
7 A concern is that there is a small cluster of observations at 50 — potentially representing member
states that are undecided with respect to their pro-anti EU position. Assigning these to the pro-EU or
Eurosceptic category could be arbitrary. However, excluding these observations gives very similar results
as presented below.
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to legitimation, there are crucial recent decisions on border control and migration.
Appendix 1 shows all legislative proposals in which at least one issue was coded as
backsliding-inhibiting and the replication materials include a complete overview of
my coding of the DEU data.

A downside is that DEU is limited to legislation that reached some degree of
controversy among governments but is not geared towards selecting particularly
controversial cases (Arregui & Perarnaud, 2022). There has been extensive debate
about the (un-) representativeness of the DEU data due to the selection of some-
what controversial cases (Arregui & Perarnaud, 2022; Thomson, 2011). For my
purposes, the exclusion of much technical legislation, to which neither backsliders
nor other countries tend to object, seems reasonable. A more serious concern is that
the DEU data, reflecting the moderate to low controversy around most EU activity,
does not ensure the inclusion of the most controversial decisions. Indeed, as the list
in Appendix 1 confirms, it omits some of the EU’s major advances in backsliding-
inhibiting competences, such as the rule of law conditionality regulation. In other
words, it includes issues that backsliders should oppose in principle, but that they
might not oppose as strongly as some cases that are not covered, and that they might
eventually concede to preserve political capital. This is important to keep in mind as
it should work against finding evidence in line with the argument.

For example, I coded the first issue in Proposal for a Directive on fight against
fraud to the Union’s financial interests by means of criminal law (2012/0193/COD)
as a backsliding-inhibiting competences. The issue, according to the DEU codebook
(see issue 338), was: “What are the preferences of stakeholders regarding the inclu-
sion of the VAT fraud into the scope of competencies of the European Public Pros-
ecutor Office?” The positions were:

0: No inclusion of the VAT fraud into the scope of competences of the EPPO
(current status quo)

70: Inclusion of VAT fraud with two conditions: cross-border fraud, and valued
more than 10 million euros.

100: Inclusion of VAT fraud without conditions

This issue is backsliding-inhibiting because fraud-prevention capacities of the EU
could threaten backsliders’ co-optation strategies. Yet, it is less threatening for back-
sliding governments such as Hungary than the fundamental choice, not included in
the DEU, of whether the EU should have a public prosecutor in the first place.

A final concern is that the DEU data contains few cases for the period of dem-
ocratic backsliding. The dataset was collected in three waves covering legislation
proposed in 1996-2000, 2003-2008, and 2012-2018. For the present analysis, the
first wave provides 145 legislative issues, the second 134, and the third, which was
smaller, 32. However, this still leaves many issue-government observations for the
analysis. Moreover, most, albeit not all, decisions in backsliding-inhibiting com-
petences in the period of backsliding (especially after the onset of backsliding in
Poland in 2015) fall into the area of border policies and migration and are thus
related to backsliders’ legitimation strategies. I have argued above that these strate-
gies should be included in the analysis, but it is important to note that the analysis
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relies strongly on the corresponding cases. The inclusion of the first wave is debat-
able but, in an analysis over time, can help understand government behavior before
the onset of backsliding. Empirically, including the first wave makes no difference
(Appendix 2).

6.1 Results

I analyze the data with multilevel logistic regression models. The dependent vari-
able is the measure of Eurosceptic (0) or pro-EU (1) positions and the independent
variables include the measure of whether a country is currently backsliding (Back-
sliding), whether the decision under negotiation falls under backsliding-inhibiting
competences (Inhibiting competence), the interaction between these two variables
(Backsliding *inhibiting), and additional variables. Specifically, measures of the EU
support of government parties and whether a decision falls into the sensitive justice
and home affairs domain should help ascertain that the results are due to backsliding
and backsliding-inhibiting competences, rather than the right-wing and Eurosceptic
orientation of the governments and the sensitivity of policy areas in question.

I estimate several models with different approaches to the nested structure of the
data and the alternative conceptions of backsliding. In Fig. 1, Models 1 and 2 (M1,
M2) include random intercepts for the country and the proposal under negotiations.
M3 includes only observations from countries that experience backsliding during
the analysis period (i.e., they have far fewer observations) and fixed effects control-
ling for time-invariant country effects. The models in panels (a) and (b) are identical
except that panel b) adopts the narrow conception in which backsliding only occurs
in Hungary and Poland. All models were estimated in a Bayesian framework with
loose priors.

The results show that backsliding governments and other governments do not
differ in their pro- or anti-EU positions outside of backsliding-inhibiting compe-
tences (see results for Backsliding). This is consistent with the claim that backsliders
behave similar to other member states in most decisions. In backsliding-inhibiting
competences (see results for Inhibiting competence), all governments adopt cau-
tious positions, which is what the literature suggests (e.g., Genschel & Jachten-
fuchs, 2014). Intriguingly, however, in model 3, which includes only countries that
backslide at some point, there is no negative relationship. Keeping the interaction
in mind (see below), this means that these countries did not oppose EU decisions
in backsliding-inhibiting competences before the onset of backsliding, when these
decisions did not yet threaten autocratic ambitions. The results so far remain nearly
unchanged across the broad and narrow definitions of backsliding.

I turn to the other side of the interaction effect, that is, the question of whether
backsliding governments adopt more Eurosceptic positions in backsliding-inhibiting
competences (see results for Backsliding *inhibiting). In the random effects models
(M1 and M2 of panel a), the evidence is consistent with this claim in that the 90%
credible interval excludes any positive parameter estimates and the median estimate
is clearly negative. In the fixed effects model and in the models based on the nar-
row conception of backsliding, in which less information to estimate the interaction
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is available, the credibility intervals are wider, even though the median point esti-
mate is similar. Given the limitations of the data, some uncertainty thus remains, but
the overall picture suggests at least tentatively that backsliding governments indeed
adopt a distinct profile of selective opposition to EU decisions focused on backslid-
ing-inhibiting competences.

Figure 2 illustrates that backsliding in combination with backsliding-inhibiting
competences reduces the median probability of a government adopting a pro-EU
position by 10% points. There is no difference in the probability of pro-EU positions
outside of backsliding-inhibiting competences. In the Council, in which few govern-
ments consistently find themselves on the opposing side (Cross, 2013b; Kleine et al.,
2022; Thomson et al., 2006, 2012), this is an important relationship — certainly if we
recall that the DEU data excludes key decisions to which backsliders might be most
opposed.

I present further discussion and results in Appendix 2. These suggest that the
results are not due to the Euroscepticism of backsliding governments, a time trend,
or a correlation between backsliding-inhibiting competences and the policy area of
justice and home affairs. Appendix 2 also includes a placebo test in which I assign
backsliding to other groups of countries, which raises confidence in the findings,
and results that exclude observations from the first wave of DEU data. Finally, I vary
the broad operationalization of backsliding by coding fewer or additional countries
as backsliding — specifically as Greece, Bulgaria, Romania, and Malta. This again
leaves the results largely unchanged.

Summing up, I argued that backsliders oppose EU decisions selectively in back-
sliding-inhibiting competences while behaving as other countries in other areas, to
retain the protection of the Council’s practice of accommodation. This first analysis
offers three pieces of evidence in line with this argument. First, backsliding govern-
ments do not generally adopt opposing positions in EU decision-making. They do
not differ from other countries in most cases. Second, we saw in the fixed effects
models that the (later) backsliders did not even oppose EU decisions in backsliding-
inhibiting competences before the onset of backsliding, even though these decisions
tend to be sensitive for all governments. Third, the evidence suggests that backslid-
ers adopt Eurosceptic positions if backsliding-inhibiting competences are at stake.
It is necessary to acknowledge some uncertainty around this finding in the analyses
with fewer observations and narrower definitions of backsliding, but the overall pic-
ture and median parameter estimates are consistent with the argument. As noted, the
DEU data, while the best-available data for this study, does not include some of the
most problematic decisions for backsliders and, thus, poses a rather strict test for the
argument.

7 Second analysis: Bargaining processes and outcomes
The second analysis examines the claim that backsliding governments’ ability to
benefit from the Council’s practice of accommodation hinges on conditions: not

being isolated, the EU not facing time pressure, and the insulation of Council mem-
bers from political accountability, especially from national parliaments. For this
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a) Broader conception of backsliding b) Narrower conception (HU & PL)
Constant Constant
M1 —— M1 ——
M2 —— M2 T
M3 o M3 e
Backsliding Backsliding
M1 —— M1 —
M2 —— M2 —_
M3 —— M3 e
Inhibiting competence Inhibiting competence
M1 ——— M1 ——
M2 —— M2 e
M3 e M3 —_—
Backsliding'lnhibitinq Backsliding"lnhibitinq
M —— M —_———————
M2 —_— M2 —_—
M3 —_———— M3 F———
Year Year
M1 ° M1 °
M2 e M2 e
M3 M3
Gov't EU position 4 Gov't EU position i
M2 L] M2 ®
M3 M3
JHA JHA
M1 M1
M2 — M2 —
M3 M3
SD count SD countn
v M1 ® B M1 ®
M2 e M2 e
M3 M3
SD proposal SD proposal
prop M1 o prop M1 .
M2 .- M2 -
M3 —— M3 —
T T T T T T T T T T T T T T
3 2 1 0 1 2 3 3 2 1 0 1 2 3
Parameter estimate Parameter estimate

Fig. 1 Backsliding and opposing positions in EU decision-making. Note: Observations for the logistic
regression models in both panels (cases/countries/proposals): M1: 5547/28/127. M2: 4827/28/118. M3a:
780/6/114. M3b: 264/2/64. The bars are 90% (dark blue) and 95% (light blue) Highest Posterior Density
Intervals (HPDI or credible intervals). For the detailed regression results, see Appendix 2

analysis, I examine EU decisions that backsliders clearly opposed and sought, with
varying success, to prevent.

I focus on cases that the main backsliders, Hungary and Poland, opposed strongly,
with opposition considered strong if it featured in specialized news. I selected cases
if the headline of an article on the country pages for Hungary and Poland of the
Euractiv.com website indicated opposition to an EU decision.® This website pub-
lishes specialized news on EU decision-making and is likely to cover most signifi-
cant controversy in the Council. For these cases, I collected further information cited
below. Table 2 shows all cases, the bargaining constellation, the result, and whether
Hungary and Poland obtained their demands.

I excluded Council conclusions in external relations, which are not legally
binding. The analysis includes the formal decision on sanctions against Russia,
however. Moreover, I combined certain cases. First, in energy and environment

8 The country pages can be found at: https:/www.euractiv.com/topics/hungary/ (accessed 1 Oct 2022)
and https://www.euractiv.com/topics/poland (accessed 1 Oct 2022).
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Fig.2 The probability that backsliding governments adopt pro-EU positions. Note: The predicted prob-
abilities were generated based on 16,000 draws from the posterior distribution of Model 1

policy, decisions related to the implementation of the EU’s climate agenda are
often highly intertwined. The Table includes a key conflict (case 4) in the reform
of the EU’s Energy Union that pitted backsliding governments and some other
member states against the majority. This case can be seen to illustrate environ-
mental and energy policy conflicts that have appeared in several parts of the EU’s
climate agenda. Second, I discuss an emergency decision on refugee reallocation
in 2015 in the context of the reform of the Dublin regulation (case 3) as these
decisions are substantively linked. Third, the Table does not list decisions — spe-
cifically, the 2021-2027 EU budget, the EU’s legislative implementation of a
global corporate tax deal and Hungary’s opposition to financial aid for Ukraine
—in which backsliders’ opposition was widely seen to serve predominantly as lev-
erage for other decisions, but I discuss these issue-linkages in the context of the
relevant decision (cases 8 and 10).

I briefly note key cross-case patterns. First, strong opposition is rare with only 10
cases in over a decade of backsliding. This is less than 1% of the EU’s 1050 legisla-
tive decisions from 2010 to 2019 (3 years short of the period here) (Pircher & Far-
jam, 2021, p. 478). Even if the selection based on Euractiv.com missed half of the
cases or more, the conclusion that opposition is rare would not change. It is in line
with the claim that backsliders oppose EU decisions highly selectively.

Second, also in line with selective opposition, Hungarian and Polish opposition
focuses on backsliding-inhibiting competences. The backsliders opposed the Euro-
pean Public Prosecutor, reforms of the border and migration regime, and decisions
to penalize rule of law violations. The reappointment of Donald Tusk as European
Council president (case 1) empowered a leading opposition politician. The oil
embargo against Russia (case 9) fits given Hungary’s alleged role as Russia’s “trojan
horse” and gains from cheap oil (Orenstein & Kelemen, 2017). The only exception
is the backsliders’ opposition to energy union and certain facets of the EU’s climate
agenda more broadly (case 4), which is plausibly explained by the backsliders’ reli-
ance on regulated energy prices and coal power.
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Third, the backsliding governments frequently negotiate successfully. Even when
they lacked a veto or blocking coalition, they often reached their goals. And in cases
that the backsliding governments lost, such as the EU’s adoption of the rule of
law regulation (case 8) and the suspension of funding for Hungary (case 10), they
secured at least some concessions. The only full loss is the appointment of Donald
Tusk, in which the backsliders were isolated and the EU under time pressure, cre-
ated by the end of the previous term, so that a vote was taken.

Subsequently, I present case studies. Regarding the question of how the backslid-
ers keep the EU hospitable for their domestic goals, two groups of cases promise
most insight. First, cases in which the backsliders won, despite lacking a veto or
blocking minority, rule out voting power as an explanation. They promise insights as
to other sources of success, including possibly the Council’s practice of accommo-
dation. I examine the migration reform cases (3 & 7). I do not include the suspen-
sion of voting rights (6), which has been covered in detail in the literature (Closa,
2021, p. 7; Priebus, 2022b). Second, the cases in which the backsliders lost (partly)
might reveal the limits of their tactics, including potentially their reliance on accom-
modation, and whether isolation, time pressure, and political accountability mat-
tered. I examine the rule of law regulation (8) and suspension of funding (10) cases.
Finally, Appendix 3 discusses case 4. As a rare case of strong Hungarian and Polish
opposition to a decision outside of the area of backsliding-inhibiting competences,
this case helps explore whether these governments make concessions to build politi-
cal capital, as expected under the consensus norm.

7.1 The Dublin regulation and the Pact on Migration and Asylum (cases 3 and 7)

The Dublin regulation determines which countries are responsible for asylum-
seekers arriving in the EU. The status quo is that the state of first arrival bears this
responsibility. Reform debates were reinforced by increased arrivals in the context
of the Syrian civil war in summer 2015. The Southern member states demanded that
responsibilities and costs be allocated more evenly across member states. Hungary,
Poland as well as Austria, the Czech Republic, and Slovakia strongly opposed real-
location, the key element of the reform.” After three years of negotiations, with-
out shift in the positions of the opponents, the Commission gave up on the idea of
reallocation and withdrew the proposal.'® The Commission revived the idea in Sep-
tember 2020 in the Pact on Migration and Asylum, but, in a replay of the previ-
ous negotiations, the idea of mandatory reallocation stalled and became a voluntary
declaration.'!

° https://www.euractiv.com/section/justice-home-affairs/news/visegrad-nations-united-against-manda
tory-relocation-quotas/ (accessed 15 October 2022).

10" https://www.euractiv.com/section/justice-home-affairs/news/juncker-commission-gives-up-on-dublin-
asylum-reform/ (access 15 October 2022).

1 https://www.dw.com/en/new-migrant-and-asylum-deal-puts-eu-on-the-verge-of-reform/a-62095563
(accessed 15 October 2022).

@ Springer


https://www.euractiv.com/section/justice-home-affairs/news/visegrad-nations-united-against-mandatory-relocation-quotas/
https://www.euractiv.com/section/justice-home-affairs/news/visegrad-nations-united-against-mandatory-relocation-quotas/
https://www.euractiv.com/section/justice-home-affairs/news/juncker-commission-gives-up-on-dublin-asylum-reform/
https://www.euractiv.com/section/justice-home-affairs/news/juncker-commission-gives-up-on-dublin-asylum-reform/
https://www.dw.com/en/new-migrant-and-asylum-deal-puts-eu-on-the-verge-of-reform/a-62095563

T.Winzen

Formal voting rules do not explain this outcome well. The decision could have
been adopted by majority voting. The opponents did not have a blocking minority.
This point is underlined by the fact that the EU had adopted a one-time, emergency
reallocation mechanism in September 2015, under acute pressure from Greece and
Italy, to react to the arrivals at the external border, outvoting Hungary and other
countries.'? Notably, this decision was taken before the Polish government changed
and backsliding started — and the Polish government voted for reallocation. Even
with Poland added to the list of opponents, a blocking minority would not have been
reached, however.

Instead, ample evidence indicates that the backsliders benefitted from the consen-
sus orientation of the Council. In a detailed reconstruction, Smeets and Beach (2022,
p. 1421) highlight that the European Council determined early on that the Dublin
reform was to be decided by consensus, and affirmed this commitment throughout
the negotiations, rendering agreement on the controversial idea of mandatory real-
location impossible.'® The backsliding governments benefitted from having several
allies — not enough to form a blocking minority but too many to let the proponents
consider voting by majority.

One might object that the September 2015 majority decision is evidence against
the role of the consensus norm. However, it was taken under an acute sense of
urgency which can lead to deviations from consensus (Heisenberg, 2005, pp.
168-169). This pressure faded as arrivals declined. Moreover, Smeets and Beach
(2022, p. 1421) note that the decision was unusual in that it was taken at the ministe-
rial level, at the initiative of the Council presidency and the Commission, against the
demand by the heads of government to achieve consensus. It was thus an exceptional
process that illustrates the existence of a majority coalition for the reform, but that
does not invalidate the point that governments typically seek consensus.

7.2 The rule of law regulation (case 8)

On 16 December 2020, the EU adopted regulation 2020/2092 on a general condi-
tionality regime to protect the EU budget. The conditionality regulation allows the
EU to suspend, by qualified majority, payments from the budget to member states
that breach the rule of law. The backsliding governments of Hungary and Poland
vehemently opposed the adoption of this regulation but failed to block it. However,
they secured a mixed result by watering down a broad proposal to a narrow regula-
tion in which the EU must demonstrate precisely that rule of law violations “seri-
ously risk affecting the sound financial management of the Union budget or the pro-
tection of the financial interests of the Union in a sufficiently direct way” (Article 4).
Showing this direct link raises the standard of evidence and creates uncertainty as to

12" See Council Decision (EU) 2015/1601 of 22 September 2015 establishing provisional measures in

the area of international protection for the benefit of Italy and Greece. On the voting results: https://eur-
lex.europa.eu/legal-content/en/TXT/?uri=CELEX:32015D1601.

13" See European Council conclusions of 25-26 June 2015 (EUCO 22/15). https:/www.consilium.
europa.eu/en/press/press-releases/2015/06/26/euco-conclusions/ (accessed 16 October 2022).
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violations that affect EU funds indirectly. Why did the backsliding governments fail
to prevent the conditionality regulation and how did they obtain concessions?

As to the concessions, issue-linkage played a role. The backsliding governments
did not have a veto or blocking minority. In fact, both countries were outvoted by
a qualified majority at the ambassador level on 16 November 2020, and thus came
under intense pressure to prevent legal adoption at the ministerial level.'* They ben-
efitted from the fact that the EU was simultaneously negotiating a 7-year multian-
nual financial framework (MFF) and its Covid recovery fund. Both required unani-
mous agreement. The backsliders announced that they would veto both decisions
and that each of them would only lift the veto if the other also did so.'> Attempting
to justify their veto, they claimed to be counteracting a vague and divisive regula-
tion and empowerment of the EU to meddle in core state competences.'® Via issue-
linkage, the backsliding governments thus turned a majority decision in which they
had been outnumbered and outvoted into a unanimous decision, in which they had a
strong bargaining position.

One might now have expected accommodation efforts leading, together with
the issue-linkage, to a favorable outcome for the backsliding governments. Yet, the
issue-linkage quickly faltered and there is little evidence of accommodation and
strong signs that time pressure explains this. Indeed, the EU was under intense time
pressure. It had to adopt the decision by the end of the year to face the pandemic
with updated spending ceilings and a recovery fund. In line with the expectation that
its willingness to accommodate declines under time pressure, the EU moved swiftly
to weaken the backsliders’ bargaining stance. The Commission announced that it
would propose alternative solutions for the Covid recovery fund within a month
relying on the enhanced cooperation procedure or a system of national guarantees,
leaving Hungary and Poland without a veto and excluded from the funds.!” This
solution would not have solved the problem of the budget ceilings, however, expos-
ing other member states to billions of Euros of cuts in cohesion funding. The nar-
row regulation that was ultimately adopted was a compromise giving the backsliders
access to funds in exchange for unblocking the negotiations and accepting the nar-
rowed down conditionality regulation.

7.3 The decision to suspend funding for Hungary (case 10)

On 15 December 2022, the Council adopted decision 2022/2506 to suspend ca.
6.3bn Euro of funding from Hungary (15% of its allocation from the 2021-27 multi-
annual budget) under the new conditionality regulation. This was the first Council

14 https://www.euractiv.com/section/economy-jobs/news/hungary-and-poland-veto-stimulus-against-
pandemic/ (accessed 22 October 2022).

15 https://www.euractiv.com/section/economy-jobs/news/poland-hungary-propose-two-track-way-out-of-
eu-budget-deadlock/ (accessed 23 October 2022).

16 Tbid.

17 https://www.euractiv.com/section/economy-jobs/news/commission-considers-options-for-recovery-
fund-without-hungary-and-poland/ (accessed 23 October 2022).
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decision to impose significant costs on a backsliding government.'® Yet, the Com-
mission had proposed a higher amount and critics had demanded to suspend all
funding (Scheppele et al., 2022), so that the outcome could have been worse for the
backsliding governments.

As before, this case also features issue-linkage and illustrates its limits. When
the Commission proposal to suspend funding came into view, Hungary blocked an
agreement on a global corporate minimum tax that the EU sought to implement."”
It also announced a veto against aid for Ukraine.?’ However, both issue-linkages
proved fragile. With respect to the tax deal the EU was not under immediate pres-
sure and developed the idea to adopt the deal under its enhanced cooperation pro-
cedure, excluding Hungary.?! Regarding Ukraine aid, the EU not only threatened
but in fact adopted the legislation by specifying two financing options (via the EU
budget or member state budgets) rather than only the EU budget. This circumvented
the unanimity requirement and left the financing mechanism, but not the aid, for
Hungary to choose, with the risk of alienating its autocratic partner and Ukraine
ally, Poland.?

As in the previous case, Hungary could ultimately not benefit from the Council’s
practice of accommodation. However, there is clear evidence that this was not the
result of unwillingness of the other governments. The Council tried to accommodate
Hungary even though, having broken the issue linkage, they could have outvoted it.
First, the Council, including the French and German governments, requested a new
assessment of the rule of law in Hungary from the Commission.”® Considering that
it gave the Commission only days, although the original assessment had stressed
that reforms would have to be assessed in practice and over an extended period
(European Commission, 2022, p. 33/para. 122), the Council’s request cannot plau-
sibly be interpreted as genuine interest in an update. It rather signaled unwillingness
to pass sanctions and the ambition to pressure the Commission to backtrack. When
this failed, member states agreed on sanctions, for reasons discussed below, but only
after reducing the penalty by 15% (from 7.5bn to 6.3bn Euro) and highlighting the
“significance of remedial measures that have been satisfactorily implemented by

18 The EU is withholding additional funds from Hungary and Poland through other mechanisms. Even
in these cases, the Council’s decision for the conditionality regulation (see case 8 above) and the suspen-
sion of funding under this regulation appears to be important as it provides “political cover” for the Euro-
pean Commission, which plays an important role in these alternative mechanisms (Scheppele & Morijn,
2023, p. 33).

19 https://www.euractiv.com/section/economy-jobs/news/hungary-blocks-eu-clearance-of-minimum-
corporate-tax/ (accessed 3 March 2023).

20 hitps://www.politico.eu/article/hostage-diplomacy-budapest-blackmails-brussels-into-releasing-billi
ons-viktor-orban/ (accessed 3 March 2023).

21 https://www.politico.eu/article/brussels-cut-hungary-global-tax-rate-bill/ (accessed 3 March 2023).

22 https://www.consilium.europa.eu/en/press/press-releases/2022/12/10/council-adopts- 18-billion-assis
tance-to-ukraine/ (accessed 3 March 2023).

2 https:/iwww.politico.eu/article/council-pushes-commission-to-give-hungary-a-second-chance/ and
https://www.politico.eu/article/viktor-orban-emmanuel-macron-olaf-scholz-eu-countries-aid-rule-of-law-
tussle/ (accessed 3 March 2023).
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Hungary.”?* The Council could have voted and the basis of the Council decision was
the updated Commission assessment, which Commissioner Hahn summarized as
“Hungary has [not] done enough to enable the Commission to adapt or even retract
our proposal.”® The reduced penalty was thus a concession not warranted by practi-
cal policy change or the voting constellation.

The governments in the Council thus intended to accommodate Hungary, but still
suspended significant funding. Several pieces of evidence suggest that governments
and the European Commission would have faced political accountability if they had
decided against the suspension. The European Parliament adopted, with cross-party
support, resolutions labelling Hungary an electoral autocracy, demanding action
from the Commission and Council, and rejecting a positive assessment of Hungarian
reforms (European Parliament, 2022a, b). Earlier in the year, several parliamentar-
ians had also raised, but not acted on, the possibility to censure the European Com-
mission for failing to use the EU’s tools against democratic backsliding.?® In addi-
tion, the Dutch, French, and German parliaments demanded that their governments
support the suspension of funding (Commission des Affaires Européennes, 2022;
Deutscher Bundestag, 2022; Ministerie van Financién, 2022). In particular, the Ger-
man government was legally obliged to follow the parliamentary vote and justify
deviations in writing. The EU’s parliaments thus raised accountability to a much
higher level than before.

Against this background, the seemingly contradictory behavior of the Council
and the French and German governments (i.e., first trying to avoid a vote by having
the Commission revise the assessment but then voting for suspended funding)
makes sense. The first action sought to accommodate Hungary and avoid political
accountability. When reconciling both goals became impossible following the
Commission’s refusal to rewrite its assessment, key governments prioritized avoiding
a conflict with their national parliaments over accommodating Hungary, as the
literature on the limits of the Council’s practice of accommodation suggests.

7.4 Lessons from the analysis of bargaining processes and outcomes

Overall, the second analysis shows that backsliders rarely oppose EU decisions but
often obtain their demands if they do. The case studies underline the view that back-
sliding governments benefit from the Council’s practice of accommodation (Closa,
2021, p. 20; Emmons & Pavone, 2021; Kelemen, 2022; Oliver & Stefanelli, 2016).
This works particularly well if other member states share their opposition, as in the
migration reform cases. Yet, even under high pressure, as in the case of the suspen-
sion of funding to Hungary, backsliders obtained concessions beyond what policy

24 https://www.consilium.europa.eu/en/press/press-releases/2022/12/12/rule-of-law-conditionality-
mechanism/ (accessed 4 March 2023).

% https://ec.europa.eu/commission/presscorner/detail/en/STATEMENT_22_7318 (accessed 4 March
2023).

26 https://www.euractiv.com/section/politics/short_news/liberal-renew-opposes-a-no-confidence-vote-
against-von-der-leyen/ (accessed 4 March 2023).
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substance and bargaining power warranted. Yet, the case studies also reveal limits of
the backsliders’ tactic. Confronted with isolated backsliders, urgency, and pressure
from the EU’s parliaments, democratic governments did not accommodate backslid-
ing beyond limited concessions. Conventional bargaining tactics alone left backslid-
ers in a precarious position. Even seemingly robust issue linkages faltered, some-
times in a matter of days.

8 Conclusion

I began by asking how backsliding governments preserve the hospitability of the
EU for their backsliding projects (Kelemen, 2020). Existing literature highlights
the reluctance of the EU to use its tools to reign in backsliding (e.g., Closa, 2021;
Emmons & Pavone, 2021; Kelemen, 2022; Oliver & Stefanelli, 2016), but what tac-
tics do backsliders employ to maintain this reluctance? And what are the limits of
these tactics? I have argued that, as their core tactic, backsliding governments seek
to benefit from the Council’s practice of accommodation or consensus norm and
tailor their behavior to the demands of this norm. I presented evidence consistent
with the argument that backsliders selectively oppose EU decisions in backsliding-
inhibiting competences but not in other domains. Moreover, a series of case studies
showed that backsliders’ ability to rely on accommodation in the Council declines
if the necessary conditions are not met. If the Council faces time pressure, politi-
cal accountability, and isolated backsliders, it outvotes or circumvents backsliders’
opposition.

The analysis has implications for understanding the EU’s autocratic predicament.
Recent debates have focused on the EU’s tools to reign in backsliding (e.g., Blau-
berger & van Hiillen, 2021; Holesch & Kyriazi, 2022; Oliver & Stefanelli, 2016;
Sedelmeier, 2017). Complementing recent work on the discursive strategies of back-
sliding governments (Emmons & Pavone, 2021), my analysis suggests that the EU’s
informal norms and practices are at least as important. Backsliding governments
have fared well in decision-making when they could rely on the Council’s practice of
accommodation and, knowing this, behave accordingly. When backsliders could not
rely on accommodation, they lost key negotiations. The ability of the EU to reign in
backsliding might thus depend on its willingness to adapt organizational norms and
practices to the realities of being a mixed-membership organization. My analysis
offers little reason to expect that national governments could drive such change but
indicates that the EU’s parliaments could do so by demanding accountability for the
accommodation of backsliding governments.

The analysis also holds a key lesson for backsliding governments, namely that
they obtain results not by disrupting the organization but playing the norm-abiding
member. Importantly, this does not pertain to substantive norms of democracy and
the rule of law but to procedural norms — such as the Council’s practice of accom-
modation — that grease the wheels of decision-making. The EU’s backsliders have
understood this, remained selective in their opposition, and managed to secure the
benefits of membership for over a decade. Yet, after two mixed outcomes (see above)
and under domestic pressure, there are signs that the backsliding governments
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— Hungary in particular — might change tactics with veto threats against Finish and
Swedish NATO accession, sanctions against Russia, and a general intensification
of aggressive rhetoric and actions (Bohle et al., 2023). Doing so might cost politi-
cal capital, galvanize parliamentary attention in other countries, create situations
in which the EU faces intense time pressure to pass a decision and, more broadly,
violate the conditions under which a government can expect accommodation in the
Council. Under these conditions, my analysis indicates, backsliders have so far fared
poorly in EU negotiations.

A full analysis of why backsliding governments would change tactics goes
beyond my scope. However, part of the answer might be found in the observa-
tion that the backsliding governments’ illiberal projects have become increasingly
entrenched and, by 2020, shifted towards a phase of radicalization and assertiveness
(Bohle et al., 2023, pp. 10-11). The domestic entrenchment of illiberalism and the
promotion of a radical ideology to legitimate backsliding might reduce the capacity
of backsliding governments for nuanced tactical behavior in the Council.

Finally, do these lessons matter for understanding the role of backsliding and
autocratic governments in regional and international organizations beyond the EU?
This debate has been framed in terms of norm contestation. It has highlighted that
autocracies are selective and specific in their opposition. They oppose some aspects
of good governance, certain human rights norms, or particular forms of internet
governance, for example (Debre, 2021; Flonk, 2021; Hafner-Burton et al., 2022;
Hulvey, 2022; Meyerrose & Nooruddin, 2022). The selective opposition of backslid-
ing governments to EU decisions observed here underlines this link between domes-
tic regime goals and specific patterns of international opposition.

Furthermore, the lesson that governments might work the procedural norms of an
organization expertly but use their procedural expertise to avoid and undermine an
organization’s substantive norms is relevant for all organizations. We increasingly
observe that backsliders and autocracies employ rather than reject international
organizations, and their specific procedural opportunities, to protect their regimes
and backsliding projects (e.g., Baturo, 2022; Lipps & Jacobs, 2022; Meyerrose &
Nooruddin, 2022). The problem is probably greatest in democratic organizations
confronted by democratic backsliding. These organizations have procedural norms
made for and by the interaction of democracies, which might not be well-suited for
conflicts between democratic and autocratic regimes. In contrast, mixed-member
organizations should be more familiar with such conflicts. In the United Nations, for
example, China’s initiatives to change internet governance have resulted in polari-
zation rather than accommodation between democracies and autocracies (Hulvey,
2022). Nevertheless, even mixed organizations aim to teach autocracies the formal
and informal norms of decision-making and have generally seen this as a contribu-
tion to socializing these countries into a broadly liberal and democratic international
order (Kelley, 2004; Lake et al., 2021). They have to face the possibility that autoc-
racies learn the procedural norms willingly, albeit only to contest substantive norms
effectively.
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